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CASE NO: T.S. 29/2019 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT THE OF MUNSIFF NO. 2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS, 

Munsiff No.2. 

 

This the 9th day of December, 2022 

 

Title Suit No. 29/2019 

Md. Riazul Hussain 

S/o- Late Mehbub Hussain @ Bulu 

Shaikh 

Permanent resident of Village- Saikia 

Chuburi, Muslim Gaon 

P.O.- Dekargaon 

P.S.- Tezpur 

District- Sonitpur, Assam 

---Plaintiff 

-versus- 

1. Md. Hanif Ali 

S/o- Late Shamser Ali 

2. Md. Farid Ali 

Both are sons of Late Shamser Ali 

3. Md. Alam Ali 

4. Md. Salam Ali 
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Both are sons of Late Suleman Ali 

5. Md. Nasiruddin Ahmed 

6. Md. Nasibuddin Ahmed 

7. Md. Rafiquddin Ahmed 

All are sons of Late Basiruddin Ahmed 

Resident of Village- Saikia Chuburi, 

Muslim Gaon 

P.O.- Dekargaon 

P.S.- Tezpur 

District- Sonitpur, Assam 

8. Smti Gunuma Begum 

D/o- Late Abnur Seikh 

W/o- Siraj Ahmed 

Saikia Chuburi, Muslim Gaon 

P.O.- Dekargaon 

Mouza- Haleswar 

District- Sonitpur, Assam 

---Defendants 

1. Md. Nazim Sheikh 

S/o- Late Karimuddin Sheikh 

R/o Village Ex-Police Line 

P.S.- Tezpur 

District- Sonitpur , Assam 

2. Md. Masuk Hussain 

3. Md. Faruk Hussain 

4. Md. Mir Hussain 

5. Md. Nur Hussain 

All are Sons of Late Jamabaksh 
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All the proforma defendants no. 2 to 5 

are resident of Village- Saikia Chuburi, 

Muslim Gaon 

P.O.- Dekargaon 

P.S.- Tezpur 

District- Sonitpur, Assam 

6. Ms Hasina Begum 

W/o- Ekhlaq Ahmed 

D/o- Bulu Hussain 

Resident of Village- Muslim Gaon,  

Saikia Chuburi 

P.O.- Dekargaon 

P.S.- Tezpur 

District- Sonitpur, Assam 

7. Mrs Morzina Begum 

W/o- Karim Ali 

D/o- Bulu Hussain 

Resident of Village- Choraijonia  

P.S.- Sootea 

District- Biswanath, Assam 

8. Ms Ruli Begum 

D/o- Bulu Hussain 

Resident of Village- Saikia Chuburi, 

Muslim Gaon 

P.O.- Dekargaon 

P.S.- Tezpur 

District- Sonitpur, Assam 

---Proforma defendants 
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 This is a suit came up for final hearing on 

19.11.2022, in presence of following Advocates: 

Counsel for Plaintiff  : Sri S.K. Singh 

Counsel for Defendants : None  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

EX-PARTE JUDGMENT 

 
Plaintiff’s case in brief: 

1. This is a suit for declaration of joint right, partition 

and for permanent injunction. 

 
2. The case of the plaintiff in brief is that the plaintiff 

and the defendants are related to each others. They are 

cousins. The proforma defendant nos. 6, 7 and 8 are all 

sisters of this plaintiff. The plaintiff states that his great 

grandfather, namely, Lahpul Sheikh, was the actual owner 

and possessor of land measuring 2 Bighas 2 Kathas 13 

Lessas which is covered under Dag No. 459 (Old)/431 

(New) of P.P. No. 166 (Old)/46 (New) situated at Saikia 

Chuburi, Dekargaon, 4 No. Laat, under Mouza: Halleswar, 

District- Sonitpur, Assam, which is more specifically 

described in the schedule below as Schedule -A. Out of this 

total land area measuring 2 Bighas 2 Kathas 13 Lessas, he 

had gifted as area of 1 Lessa of land to the nearby Muslim 

graveyard. Thus, he had an area of 2 Bighas 2 Kathas 12 

Lessas of land under the aforesaid Dag and Patta to be 

inherited by his sons. 
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3. That after demise of Lahpul Shiekh, the Schedule- A 

land was inherited jointly by his three sons, namely, Beher 

Sheikh, Boga Sheikh and Ahmad Sheikh. The three sons of 

Late Lahpul Sheikh during their lifetime matually and 

amicably partitioned the Schedule – A land amongst 

themselves left by their deceased father. After mutual 

partition, the Schedule- A land devolved into three shares 

and each son of Late Lahpul Sheikh got 4 Kathas 4 Lessas 

in their respective shares and which are specifically 

mentioned as Schedule- B, Schedule- C and Schedule-D. 

The Schedule- B, C and D land are part and parcel of the 

Schedule- A land. The Schedule- B land was possessed by 

Beher Sheikh. The Schedule- C land possessed by Boga 

Sheikh and the Schedule- D land possessed by the Ahmad 

Sheikh. During course of time, all the three, that is, Beher 

Sheikh, Boga Sheikh and Ahmad Sheikh expired. A 

genealogical table is annexed with the plaint to better 

understand the parties to the suit.  

 
4. That on demise of Late Beher Sheikh, the Schedule-B 

land inherited by his son Karamat Sheikh. Karamat Sheikh 

also died and on his death his son, Karimuddin, inherited 

the Schedule-B land. The said Karimuddin transferred the 

Schedule-B land in favour of the father of this plaintiff 

through a Deed of Exchange Accordingly, the name of the 

father of this plaintiff, namely, Bulu Sheikh @ Mehbood 

Hussain, was mutated in the records of rights in place of 

Karimuddin as per order of the Circle Officer dated 
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02/01/2006 which is reflected in the copy of the 

Jamabandi. This fact is also within the knowledge of the 

legal heirs of Karimuddin which is none other than the 

proforma defendant no. 1. This land falls in the middle of 

the two others shares going in favour of Boga Sheikh and 

Ahmad Sheikh. A rough sketch map is enclosed to 

understand the position of the lands. 

 

5. That the owner and possessor of Schedule- C land, 

namely, Boga Sheikh also expired and on his demise his 

son, Bapa Sheikh, inherited the Schedule-C land. The said 

Bapa Sheikh during his lifetime had sold the entire 

Schedule-C land to one Md Jamabaksh. This Schedule C 

land is situated on the extreme northern side of the total 

land described in Schedule A. The said Jamabaksh during 

his lifetime sold land measuring 1 Katha 5 Lessas out of 

the total land purchased measuring 4 Kathas 4 Lessas to 

the deceased father of the plaintiff through a registered 

Deed of Sale executed on 16/02/1981. Accordingly, the 

name of the father of this plaintiff was duly mutated in 

respect of the said land vide order of the Circle Officer 

dated 12/11/1988. The land purchased by the deceased 

father of the plaintiff is duly inherited by this plaintiff 

though he is yet to get his name mutated in the records of 

rights. The remaining part of the schedule-C land is now 

owned and possessed by the proforma defendant no. 2 to 

5. 
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6. That so far the Schedule- D is concerned that is the 

disputed land and this plaintiff is seeking relief only in 

respect of the Schedule-D land. The details of the other 

schedules are only to understand the reason for the 

present suit. This plaintiff reiterates the fact that on demise 

of Lahpul Sheikh, the Schedule -D land was inherited and 

owned by Ahmad Sheikh. This land situates on the extreme 

southern side of the total land covered under Schedule A. 

Subsequently, Ahmad Sheikh, expired and on his demise 

the Schedule-D land was inherited by his two sons, 

namely, Mohibat Sheikh and Shamser Ali. The Schedule-D 

land was never partitioned amongst the said Mohibat 

Sheikh and Shamser Ali and both of them jointly owned 

and possessed the Schedule-D land. 

 
7. That the said Mohibat Sheikh and Shamser Ali died 

long back. Late Mohibat Sheikh is the grandfather of this 

plaintiff. Late Mehboob Hussain @ Bulu Sheikh, father of 

this plaintiff, was the son of late Mohibat Sheikh. Late 

Shamser Ali had four sons, namely, Suleman Ali, Basiruddin 

Ahmed and defendant nos. 1 & 2. Suleman Ali also expired 

and on his demise his undivided shares in Schedule-D land 

was inherited by his two sons, namely, the present 

defendant nos. 3 & 4 though they are yet to get their 

names mutated in records of rights. Similarly, the said 

Basiruddin Ahmed also died long back and on his demise 

the defendant no. 5, 6 and 7 jointly inherited their father's 
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undivided shares in Schedule-D land though they have also 

not mutated their names as yet. 

 
8. That on the demise of the grandfather of the 

plaintiff, namely, Mohibat Sheikh, the deceased father of 

this plaintiff inherited his undivided shares in the Schedule 

D land. The father of this plaintiff had equal half share in 

land measuring 2 Katha 2 Lessas in Schedule-D land and 

the defendant nos. 1 to 7 have also their respective shares, 

which come to remaining half, in the land measuring 2 

Katha 2 Lessas described in Schedule-D. The name of the 

deceased father of the plaintiff has not been mutated in 

the land described in Schedule D but he got half share. 

 
9. That the suit land, i.e., the Schedule-D land is an 

undivided plot of land. This plaintiff, the defendant and 

each of the proforma defendants no. 7, 8 and 9 are the co-

sharers of the suit land. Accordingly, each of the above 

mentioned co-sharers have undivided shares in each and 

every inch of the Schedule-D land. No partition has so far 

taken place in respect of the suit land amongst the 

plaintiff, the present defendant and proforma defendant or 

their respective predecessors. That during his lifetime, late 

Mehboob Hussain @ late Bulu Sheikh, the father of this 

plaintiff, did not go for formal partition. The father of the 

plaintiff died on 17th January, 2016. After the demise of 

his father, this plaintiff has approached the defendants on 

numerous occasions requesting them for formal partition of 

the Schedule-D land but the defendant no.1 & 2 has not 
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shown any interest for a formal partition of the suit land. 

This plaintiff met them on many dates but do not 

remember all those dates. However, he remembers of 

raising the issue during the Idd of 2017 and of 2018. He 

also requested them on 22/03/2019. It is worth noting that 

the other defendants are agreeable but they do not want 

to defy the dictates of the defendant NO. 1 and 2. Now, 

the necessity has arisen since the defendant Nos 1 and 2 

are contemplating of selling a part of the Schedule D land. 

They have no right to do so until and unless the land is 

partitioned amongst the parties. Hence, this suit for getting 

the land partitioned with the intervention of the Court. The 

plaintiff and his sisters need to be put in their joint shares 

which legally ought to devolve on to their grandfather. Late 

Mohibat Sheikh was entitled to half share in the total land 

4 Kathas 4 Lessas. Late Mohibat Sheikh had only one son, 

late Mehboob Sheikh @ late Bulu Hussain, the father of 

this plaintiff and the proforma defendant Nos 6, 7 and 8. 

That half share of Mohibat Sheikh is to devolve in its 

entirety on this plaintiff and his sisters. 

 

10. That the defendants are now contemplating to sell 

out the suit land debarring this plaintiff and his sisters of 

their shares in the land. The plaintiff fears that the 

defendants specially, the defendant no. 1 & 2 might take 

drastic step with the help of their men power. It is not 

possible on the part of the plaintiff to resist the defendants 

from their illegal acts. The plaintiff is compelled to institute 
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the present suit against the defendants for permanent 

injunction, restraining and prohibiting them and their men 

from illegally selling any part of the suit land and making 

any sort of construction / building over the scheduled-D 

land (suit land) till formal partition of the suit lands 

amongst the Plaintiff, the defendants and the proforma 

defendants no. 6, 7 and 8. 

 

11. That one Gunuma Begum has since last few days 

back has started erecting a house made of Kaccha 

materials such as bamboo, soil etc. She is also erecting a 

RCC toilet cum bathroom. Necessary photographs are 

enclosed herewith to show the nature of construction 

undertaken on the schedule D land. The lady, Gunuma 

Begum, claims that she has purchased the suit property. 

This plaintiff has described the suit property in Schedule D 

of the plaint. This plaintiff and the proforma defendants 6 

to 8 are brothers and sisters. They have right to joint 

possession over half portion of Schedule D land. Now, if 

the Schedule D property has been purchased by Gunuma 

Begum, it definitely will create trouble in execution of the 

decree as well as in physical partition of the land. This 

plaintiff when challenged Mrs. Gunuma Begum about her 

right to make any sort of construction, she provided to him 

on 25/01/2022 with a certified copy of a Deed of Sale. It 

appears that she has purchased the land on 29/09/2021 

through a registered Deed of Sale baring no. 1851 of 21. 

This sale deed has been executed by defendant no. 5, 6 
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and 7 jointly. This sale is totally illegal in view of the fact 

that an interim order of stay prevented any sale or transfer 

which was passed on 22/04/2019 and later on made 

absolute on 30/05/2019. Since there was an order of 

restraint preventing any sort of alienation of any part of 

Schedule D land, the sale by defendant no. 5, 6 and 7 in 

favour of Gunuma Begum is an out and out illegality. 

 

12. That the plaintiff being the co-share/holders /co-

owner is legally entitled to get a decree as prayed for 

against the defendants who are also co-owners of the 

scheduled suit land. This plaintiff further prays to allot him 

and his sisters the shares just by side of his plot of land 

mentioned in Schedule B herein below. Thus the half 

portion of the land area out of Schedule D land to be so 

taken out so that the remaining land of this plaintiff and his 

sisters in Schedule B becomes a compact block. 

 
13. That this plaintiff has made the legal heir of late 

Karimuddin and legal heirs of late Jamabaksh as proforma 

defendant Nos. 1 to 5 in order to get the suit decided in 

their presence. It is reiterated that the father of this 

plaintiff had got in exchange an area of 4 Kathas 4 Lessas 

of land from Karimuddin and had purchased an area of 1 

Katha 5 Lessas of land from Jamabaksh. The other 

proforma defendants (Nos 6 to 8) are his own sisters. 

 

14. That there are females heirs on the sides of the 

defendants specially of Shamser Ali and Suleman Ali. They 
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have not been impleaded since this plaintiff does not want 

to drag them at all as none of them are interested to have 

any share and none ever came forward to seek their 

names mutated. In any case, there is no necessity of their 

impleadment in view of the fact that while partitioning the 

share of Mehboob Sheikh, their presence would not help. 

However, if the defendants raise objection on their non 

impleadment, this plaintiff craves for the liberty to implead 

them in the suit at a later stage. 

 
15. In the premises it is prayed as under. 

I. that a decree declaring Schedule D land as 

ancestral property of the parties; 

II. to pass a preliminary decree in the suit 

partitioning the Schedule D (suit land) land amongst the 

parties with half share jointly going to the plaintiff and his 

sisters (proforma defendant Nos. 6, 7 and 8) and after 

such declaration and partition by metes and bound to put 

this plaintiff and his sisters in possession of their shares in 

the Schedule D with consequential relief of permanent 

prohibitory injunction against the defendants from making 

disturbance to them in any way in enjoying the separate 

shares in future; 

III. to appoint a Commissioner to effect the partition 

as per rights of the parties to be decreed and on receipt of 

the report of Commission to pass a final decree of partition 

be passed in the suit for separation of the joint shares of 
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the plaintiff, defendants and the proforma defendants nos. 

6, 7 and 8; 

IIIA. A decree declaring sale deed bearing no. 

1851/2021 as illegal, null and void and inoperative in law 

because the same having been executed in violation of the 

restraint order of this Hon'ble Court as well as the same 

being in violation of the Sec 52 of Transfer of Property Act, 

1882 and to cancel mutation if done in favour of the 

purchaser, Gunuma Begum and to demolish all structures 

erected by the defendant No.8 on schedule D land. 

IV. that the costs of the suit be decreed against the 

defendants; 

V. that any other relief or relief's which the Hon'ble 

Court deems fit and proper for granting may kindly also be 

granted passing a decree order there for. 

 
16. Upon receipt of the plaint summon was issued to the 

defendants but the defendants refused to receive the 

summons and so the suit proceeded ex-parte against 

them. Heard the argument put forward by the learned 

counsel for the plaintiff. 

 
POINTS FOR DETERMINATION: 

(A) Whether the plaintiff is a co-owner in respect of the 

schedule D land and is entitled to get a preliminary decree 

for partition?  

 
(B) Whether the plaintiff is entitled to the relief/reliefs as 

sought? 
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Point No. A:  

17. To substantiate his claim plaintiff, Plaintiff adduced 

himself as PW-1, have deposed the same things as 

mentioned in the plaint.  

 
18. The claim of the plaintiff that he is the grand son of 

the Lahpul Sheikh is not subjected to dispute as the 

defendants of this suit did not contested the suit even after 

receipt of the summon which was refused by them. As the 

averment made is not rebutted through pleading or cross-

examination there is no doubt to the fact that the after 

demise of plaintiff’s grandfather, plaintiff’s father inherited 

the suit land. Plaintiff’s father had equal half share in the 

land measuring 2 Katha 2 Lessas in schedule D land and 

defendant No’s 1 to 7 have also their respective shares. 

The name of plaintiff’s father has not been mutated in the 

schedule D land. The schedule D land is a undivided plot of 

land and plaintiff, defendant and each of the proforma 

defendant No. 7, 8 & 9 are the co-sharer of the suit land. 

The pleadings and evidence also reveals that defendant 

No.5, 6 & 7 had in fact sold 14 Lessas of land on 

29.09.2021 to defendant No.8 during the suit. 

 
19. There is no disagreement between the parties 

regarding the fact that defendant No.5, 6 & 7 had in fact 

registered Deed of Sale No.1851/2021 dated 29.09.2021 in 

favour of defendant No.8. The said registered document 

has been exhibited as Ext.6. Perusal of Ext.6 reveals that 
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schedule land of the registered Deed of Sale falls within 

the Schedule D land. As seen while discussing, the plaintiff 

has right, title and interest over schedule D land and he 

has half share in suit land and Hence, it is apparent that 

defendant No. 5, 6 & 7 does not have any right to sell the 

schedule D land by registered Deed of Sale No.1851/2021 

dated 29.09.2021. Hence, under the circumstances, it is 

held that registered Deed of Sale No.1851/2021 dated 

29.09.2021 is null and void and should be cancelled. 

 
20. Taking that very vital aspect into consideration the 

claim of the plaintiff is believed and his prayer seeking 

partition of the suit land in the proportion of half share 

jointly with his sisters is allowed. A preliminary decree is 

hereby drawn in favour of the plaintiff and the Deputy 

Commissioner, Sonitpur is directed to effect partition of the 

schedule land in half proportion among the plaintiff and the 

defendants, the proforma defendant No. 7, 8 & 9 by 

deputing revenue officials and the partition should be 

made in metes-and-bounds. The Deputy Commissioner 

shall exercise the partition within six months from passing 

of this judgment and to submit a report to this court and 

on submission of the report the final decree will be drawn 

up. The Sheristadar of this court is to put up the present 

case record on getting the report of partition of the Deputy 

Commissioner and the steps for effecting the partition as 

per this judgment and decree is to be taken by the 
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plaintiff. This point is decided in the affirmative and in 

favour of the plaintiff. 

 
Point No. B:  

21. Apart from the prayer as has been discussed in point 

No.1 the plaintiff is not entitled to any other relief. So far 

as permanent prohibitory injunction is concerned the same 

will be dealt while drawing up the final decree. This point is 

decided accordingly. 

 
O R D E R 

22. In view of the above discussions, it is held that the 

plaintiff is eligible to the decree as prayed for. It is hereby 

held that the plaintiff is given the following reliefs: 

(i) It is hereby declared that plaintiff has joint 

right, title and interest over schedule D land i.e. 

ancestral property; The plaintiff is eligible for half 

share jointly in schedule D land; 

(ii) The registered Deed of Sale 1851/2021 dated 

29-09-2021 is null and void and liable to be cancelled; 

(iii) Plaintiff is eligible for partition for schedule A 

land to the extent of half share therein and for separate 

possession; 

(iv) the Registered Sale Deed bearing No. 

1851/2021 as illegal, null and void and inoperative in law 

because the same having been executed in violation of 

restrain order of the Hon’ble Court, hence, same is liable to  

be cancelled  and to cancel the mutation entries if done in 

favour of Defendant No.8. 
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23. Plaintiff is eligible for cost of the suit. 

  
24. Prepare a decree accordingly. 

 
25. Judgment is pronounced in open court.  

 Given under my hand and seal of this court on this 

9th day of December, 2022.   

     

 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



P a g e  | 18 

 

CASE NO: T.S. 29/2019 
 

APPENDIX 

Plaintiff’s Witnesses:  

PW-1: Md. Riazul Hussain 

 
Plaintiff’s Exhibits:  

Ext-1: Certified copy of jamabandi of land covered under 

patta no. 166 of village- Saikia Chuburi Dekargaon under 

Mouza- Halleswar.  

Ext-2:  Certified copy of jamabandi of land covered under 

patta no. 46 of village- Saikia Chuburi Dekargaon under 

Mouza- Halleswar. 

Ext-3:  Certified copy of jamabandi of land covered under 

patta no. 46 of village- Saikia Chuburi Dekargaon under 

Mouza- Halleswar of Lat No. 4. 

Ext-4: Sale Deed. 

Ext-5: Copy of sketch map.   

 
Defendant’s Witnesses: 

Nil  

 
Defendant’s Exhibits: 

None 

 

 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 


